
Cardınal Francıscus Zabarella (1360—1417)
Canonıst

an the CYISIS ot hıs
Schism and the Councıl ot Constance

Von Thomas Morrıssey
The Era of the Gireat estern Schıism (1378— 1417) W ds excıting time; It

W as IMOSLT dıifficult time. Certainly tor anıyONC interested in the development
of concılıar theory an iın Its relatıonshıp constıtutional thought, the ASC ot
the (reat estern Schism 2AN: of the Councıl of Constance has amply
deserved both adjectives: excıting and diftficult The ate tourteenth an early
titteenth centurıes WEeTC indeed time oft CY1SI1S tor both Church and State, ‘ tor
Europe in general,“ and tor the academic communıty which W as supposed
otffer advıce and suggest10ns how resolve these crises.* The theme wiıth
which ATC concerned 15 how precisely did OLMNC part of that academıc COM-

munıty respond the CTrISIS. Scholars Aat dıtterent times have considered
other of that communıty: the theologians (D’Ailly Gerson)

The inıtıal draft of thıs W 45 presented al session ot the annual meeting of
the Amerıcan Catholic Hıstorical Assocıatıon 1n New ork Cıty, December, 1979

grateful tor the suggest1ons received that time.
The Peasants’ Rebellion INn England, the Ciompı and other rebellions ın Italy, the

ussıte W Aars ın Bohemia, the Ial y upheavals an cr1ses 1n Overnment ACTOSS Europe
— Rıchard IE Charles V Wenceslaus, the Burgundian-Orleanist contlict AT Just
tew of the polıtical problems. The FE ENGE of the Black Death and Its eNt
econOomıc disturbances and tınally the uncertainty created by the (Great Western SC 1SmM
iıtself AL SOINC indicatiıons oft how LEeENUOUS W as an Y stabılity 1n thıs soclety; SC Thomas

Morrissey, „The COrisıs of Authority al the End of the Fourteenth Century: Cano-
nıst’s Response“, Mediaevalıia (forthcoming). The tirst draft of that artıicle W d PIC-sented Conterence Socıial Unrest in the Later Miıddle Ages AT the Center tor
Medieval an Renaıissance Studies Aat State Universıty of New ork Bınghamton ın
October, 1981° SCC also ‚Atte O1 Hundred Years: The (Gsreat Western Schism, Concı-
1arısm and Constance“, T’heological Studies, 4.() )3 495— 509

(One could the Man y problems ın Spaın, the Turkish threat, the increasıngdısıntegration of the Byzantıne world, and tınally the threats that Tamurlane posed tor
the Eastern European an MediterraneanIwo recent studıes chow the iınvolvement of the academiıc communıty, especıially
1ın France in these crises: 5>wanson, Unıwversities, Academics and the Great Schism
[Cambrıdge Studies iın Medieval Lite and Thought, 3rd Ser1es, vol 12] (Cambrıidge,an: Howard Kamıinsky, Sımon de Cramaud and the (rsreat Schism (New Bruns-
wick, NE4G;
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an the humanısts e e Nıcholas of Cusa respectively.” ll CONC  te

the lawyer, be IMOIC precıise, the contribution ot the canonı1st.
would ad AT the Outset that OUT dichotomy 15 NOLT completely valıd, tor
good canon1st, such the 0)8l  'g whom thıs 15 based, Francıscus
Zabarella 1360:= W as ell of the maJor curren ın theology an
philosophy especially they affected hıs discipline, and he certaınly could
qualify early humanıst the basıs of hıs lıbrary, hıs ( W wrıtings aMn
the network of humanıst rıends whom he cherished.? Nevertheless ıt 15 in hıs
capacıty lawyer, hıs contribution raıned legal mınd aN! the metho-
dology which h18 discipline imposed hım which wısh today.

We are fortunate that there eX1StS ftrom Zabarella’s PCH the art of
teaching and studyıng law which provides adequate pıcture of what he
expected trom the lawyer in hıs sOC1etYy ell what he thought should be
the traınıng lawyer should have. As miıght be expected, Zabarella PreE-
sumed that g0o0od lawyer W as dılıgent an attentıve all the etaıls AN! C1Ir-
CUumMmsStance of /  question. He should LSC correct an precıse terminology.“
Thıs advice of Zabarella would be Al the heart of hıs OW: protest about SOMIMEC

ot the language used ın Haec Sancta ARE the Councıl of Constance.? The x0o0d
For Gerson, s G©. John Morrall, (Jerson an +he (GJreat Schism (Manchester,

Studies in Medieval and Retorma-and Lou1s Bascoe, Princıples of Church Reform Oakley, The Political Thoughttıon hou ht (Leiden, tor d’Aılly, Sn Francıs
of Pıe ’Aılly The Voluntarıst Tradıtion (New Haven, tor (CCusa; Paul S1g-
mund Nıcholas of (uUSsa an Medieval Political Thought (Cambridge, Mass.,
Morimichi Watanabe, The Political Ideas of Nicholas of ( usa ıth Special reference
the De oncordantıa Catholica (Geneva, James Biechler, The Relig:0us
Langunage of Nicholas (’usa (Missoula, Montana, and Thomas Morrissey,
„Cardınal Zabarella Nıcholas of Cusa From Communıty Authorıity onsent of
the Communıity”, Mitteilungen und Forschungsbeiträge Cusanus-Gesellschaft
vol (forthcomiıng).

Zabarella W as CÄPhıcıt ın demandıng knowledge and traınıng rangıng beyond the
dicated below In addıition acquaıntance wiıth philosophy,legal tield ll be ın

theology an basıc skıills, he added iın hıs OW': ıte involvement wıth humanısts (Salu-
tatı, Poggı0, Vergeri10), p  , musıc1ans. He himsel$ wrote several works iın the uma-
N1ISt1C mode, De felicıtate tor example, ell collecting tor hıs OW. HSE varıous
classıcal wrıtings such Latın anslatıon of Homer’s Odyssey (Venice, Biblıoteca
San Marco, Lat. AIL, cod 75 D7 Ne 8 3946|), The Tragedıes of Seneca (Venice, Bıblio-
Leca San Marco, Lat. CI XL, cod 26 3906]).

hıs eX1StS only 1n manuscrıpt torm in three extant exemplars: München,
Bayerische Staatsbibliothek, CLM, tol 14/v—152r; Tübingen, Universitätsbi-
bliothek, Mc 58, tol 11r— 121r and Vatıcan Caty; Bibliotheca Apostolica, Vat Lat.
2258, tol v—3

anCcla, diligencıa investigation1s”, „dılıgensZabarella sed such phrases A4a5: „P thıs Case an iın the exXt few ALıIn videndo 1ura ratiıones“. The reterence 1ın
the München codex; ere tol 14/7v

Ibid., tol 147/7v „Evıtet ec1ıam omn1ıno Verborum superfluitatem ; tol 145r „Dılı-
DCNS enım Sıt ut CONSIUA utatur oracıone”, and „SUupCr omn1a er Caveal verbis
utatur improprus obscurıs“. The Decree I ae6For Zabarella’s role ın thıs matiter, SCı Thomas Morrissey, 5

Sancta‘ an Cardıinal Zabarella, Hıs ole in 1tSs Formulatıon and Interpretation ,
Annuarıum Hıstoriae Concılıorum, 10 )v 145—176
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lawyer c<hould avoı1d useless detaj] and repetition and he should CONCEN-
the basıc 1Ssues and NOLT ö8 oft en hopelessly Lan-

oled in UNNECESSaCY minutiae.  1 As of attaınıng thıs abıility distin-
ou1ish the ımportant trom the trıte Zabarella placed STIrEeSS the PIC-
legal traınıng ot the lawyer. Like INanYy 1n educatıon in the United States
today he demanded that the student be grounded in the basıc skılls AT the
OUfSset an tor hım thıs STa MMAar an how write.! He then 1dvo-
cated that the student study logic an: rhetoric before movıng phılo-
sophy, especıally the basıc princıples of natura]l an ot COUTrSe moral phılo-sophy. ““ The lawyer who would spend of concentrated study oft
law would then have ME thıs dıscıplıne wıth ell rounded background
and would Avo1d HMG pedantry an obscurantiısm iın hıs OW. dıscıpline.
Zabarella went tar SUC:; how could CISON really be adept in hıs
OW: dıscıpline ıt he WEeIC totally ıgnorant of others?}}$

The legal scholar whom Zabarella envisaged W as be VEr Y much INa  ' otf
the world ven though Zabarella also Put SIreSss the moral qualities
he should have an hıs faıth an piety. “ Thıs lawyer W as be INa  5 VerYymuch involved ın the daıly actıvıtıes of hıs world an ın ıtSs erıitical 1Ssues AN:
questions; he W as have passıonate commıtment 4N NOL stand
dle in the hotly contested decisions of hıs day In word, Zabarella’s lawyer
W as NOT be 1vory theorist but practitioner of law who had
face the CONSCQUCNCES of hıs legal advıce. It 15 quıte clear that thıs pıcture 15
VE much selfportrait when consıder the questions ın which Zabarella
W as ımself ınvolved: the dıspute Over the PSTATLC of Petrarch an the legalıtyof the deposition of Wenceslaus Kıng of the Romans ATC Just LW samplestrom hiıs Consılia. ” In addıtion Zabarella served embassy PopeBonitace the part of the Arrfarı my - the royal( of France

München Codex, to 148r SE iınsuper attentissımus ut 1a sola quc«c ad intel-
lectum legıs vel cCanon1s gylossarum sufficıiant quod Contra plures facıunt quı PCI latis-
S1imas disputactiones eti1am quandoque 1O nımıum pertinentes ita delatant ut
1n textum PCI possınt procedere“; „PCI ıntınıta vagarı“.11 Ibid fol. 149 „Admonendus est audıtor UL e1us prıma Cura S1it ad scıen-
1am 1urıs ut 1n grammatıca SIt quantum expedit instructus CO seribendi S1it
PTFOTSUS narus“.

Ibi fol. 148 U, „Multum prodesse POSSUNtTt advocatıs omnıbus causıdicis Q Uamı-
q Han philosophia naturalıs 1O videatur ad sapıencı1am 1Ur1s saltem naturalıa
princıpia NO 1gnorasse philosophiam“, and 35 S1 de naturalı 1ıpsam saltem moralem NO

ne%lıgas“.
Ihid fol. 149 U, A NO  3 possıt qu1s tacıle ın un CI perfectus S1 Gceterarum SIit

omnıno narus“.
Ibi Ffol. 139 I Hf in deo tiducıam habueris dicendo singulis diebus Tac-

cC10nNes tıbı notas“.
15 For Zabarella’s legal advice the Wenceslaus uesti10n, SCC hıs Consılıa (Mılan,+# 154, fo 78va-vb. Hıs ties wıth the Petrarch amıly ATC revealed in the disputeresolved ın hıs Consılium 7972 [ın thıs early printed edition LW Consilia were gıventhe number P tol 36vb—37ra

Terenzio Sartore, „Un discorso inedito d Francesco Zabarella Bonitacio sull’
autorıta del Papa®, 1U 1ista d: s$tOr1d4 della Chiesa ın Italıa 20 (1966), 375— 388
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ıkewıse tor the arrara tamıly when Veniıce threatened engulf Padua. !
Then wıth the takeover by Venice and the elımınatıon ot the Aarrara Famıly
Zabarella would be deputed ultıl! number of OCCAasıons similar SCI -

VICeSs tor the Republıc of Venıice. 18 Thıs posıtion of being involved and wil-
lıng take the responsıbilıty and bear the CONSCQUECNCECS of one’s advıce
an decısıons WEeIC mark Zabarella’s ıte He would SC hıs election by the
01810180 of Padua be theır bishop annulled by Pope Gregory C because
Gregory dıd nNnOL apDprOVC of the ıdeas contained in Zabarella’s the
schism.! Later Z the Counscıl of (CConstance Zabarella would break wıth
Emperor Sigismund wiıth whom he had previously worked closely GOHRN*

voke the councıl because he disagreed wıth Sigismund’s attempt dominate
that councıl iın 417/ the question of the election of the HE POPDC of

unity.““ Thıs 1ssue would be doubly paınful ONEC tor Zabarella tor AL the
SAamInec time he would tind himselt at odds wiıth hıs old and dear frıend, DPeter
Paul VergerI10, who had taken posıtıon iın Sigismund’s COUu Aat thıs time.  1
The lawyer Zabarella Sa hım W as be passıonate INnan and thıs 15 made
clear in tew of hıs outbursts at the Councıl of Constance and earlıer where
hıs convıctions drove hım exclaım agalnst Crıtics and 2  opponents.“

Gasparo Zonta, Francesco 7Zabarella (1360—1417), (Padova, 144—149;
OS also Ernst Bernheıiım, „Eıne iısode A4US der venezianıschen Geschichte, der Sturz
des Hauses arrara“, Zeitschrift Ur Geschichte UN Politik (1887) 102— 123

18 Zabarella served negotlator mediator tor Venice ın disputes between Veniıce
and Emperor-Elect Sig1ismund, 45 ell 1n the controversies between Poland and S121S-
mund; SC Monumenta Spectantia Hıstorıam Slavorum Meridionalium (edidıt Aca-
demıia Scıientiarum Artıum Slavorum Meridionalium ] vol (Zagreb, 1875), +#156,
p.. 197160 +174-—17/5, D 1A81 D7 199—201; vol. 9 (Zagreb, 200

215—224, 231 26/-—269; vol 17 (Zagreb, 137—138,; 139—146, 146—14/,
147—148, 191— 192 See also, FEduoardo Pıva, „Venezıa lo Ssc1sma durante l pontifi-
CAatO di Gregor10 CF Nu0voO Archivıo Veneto )s 135—158

Lu1ng1 Zanutto, „Pıer Paolo Verger1i0 Seniore le SUuUe aspırazıone l decanato CvV1I:
dales1“, Nu0vVo Archivio Veneto 21 )3 EL and

Thomas Morrissey, „Emperor-Elect Sigismund, Cardınal Zabarella and the
Counsıl of Constance“, Catholıc Hiıstorical Revzew 59 )y 353—370

21 arl KopPp; „Petrus Paulus Verger1i0 der Altere. Eın Beıtrag 7G Geschichte des
innenden Humanısmus", Historisches Jahrbuch 18 897), 304beg When ONEC of the OCUrators of the councıl tried 1ssue the conılıar decrees ın the

amme of the councı of the CMPCIOT (therefore omıittıng the Namıe of the pope) aba-
rella and d’Ailly protested March 26, 1415; thıs W as tive days atter John has
tled trom Constance. The LW cardıinals objected the grounds that tor the councıl
do W as CONLFary protocol an would violate legıtımate papal rı hts See Odılo
Engels, „Der Reichsgedanke autf dem Konstanzer Konzil“; Hiıstorisc Jahrbuch
(1 80—106, Aat Ya Aat the en! ot the PTFOCCSS agaınst John AL Constance 1t

arella AL thıs late ate wıshed speak Out behalt of John’s1s reported that
defense (although Zabarella has een deeply involve 1n the PFrOCCSS agalnst hım), but
he W as forced remaın sılent. See ermann VO der Hardt,; agnum oecumenıcCum
Constanti:ense concılıum ols CEe Z1g anı Frankfort, 1696 —1742),
Ihenceforth cited A4s vdHardt] In the taır of Jean Petit Zabarella declared 1ın general
session of the councıl rıl 3 9 1416 that he and h19 colleagues the commıssıondi  Pappointed deal wiıth thıs iıspute would oladly hand VE the task SOMECONEC else; SE

Heıinrich Finke, er al eds., cta concılı Constantıensis ols (Münster LE
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This then 15 the image oft the late medieval canonıst and ATrCc usıng the
words canonıst and lawyer interchangeably Ssiınce the legal scholar tor whom
Zabarella could be taken model had studied both laws and hıs iıdeas
could be applied 1ın eıther sphere. How did such INnan respond the chiet
CY1S1S of the late medieval world, the (sreat estern Schism? What dıd the
canonıst PFrODOSC toward solving thıs problem? What precisely W as
the unıque contribution that the legal mınd brought thıs ılemma which
W AS dıstinct trom what the theologians and humanısts offered?

Swanson has recently published book thıs CY1SI1S AT 1n It indi-
cated how the canonısts WEEIC involved 1ın the Varıous en the
schism, unıte the Church anı retform the socılety from the tirst days in which
thıs CY1S1S 4ı1r0ose.  3 Certaimly ın 1378 an shortly thereafter the volce of
Johannes de Lignano an others OIM the canon1sts Were NMCEY promiınent 1ın
defending the of ONC of the claimants .“ But Swanson the
COUTSC of eVeNntS 1t W as the vOolCces of the theolog1ans who AA dominate
the al least untıl! 1403 *> Thıs has been traditional VIeW an 1n tact 1t
W as One of the interpretations ot how an why the schism developed Ahal
became hardened. More than OC crıitic Sa the intluence of the French and
in partıcular of the Universıity of Parıs and Its asters of Theology the
malıgnant SUOUTCEC of all the trouble.“® In thıs scenarıo other scho-
lars aIine the LESCUC an efense of the French theologians an stressed
their contribution the ending of the schism * Untortunately both inter-
pretations in VIeCW underestimate the role of the Italıans, 1n partıcular of
the Italian canonıiısts on whom Zabarella would stand OUut leader iın
the resolution of thıs CY1SIS. The here 15 rather Strong tor atter all

Gr  ); /henceforth cıted A Finke, ACC} As early 45 December, 1414 he
had erıticızed those whom he Sa extremıists, both the tactıon controlled by Johnand those who would push retorm the COSLT of urther divisions 1ın the church:
SCC Albert Lenne, „Der literarısche Kampf autf dem Konstanzer Konzıl 1im
November und Dezember 1414°, Römuische Quartalschrift 2 (1914), 3—40, 61—86
Finke, AGe. has the texXt of Zabarella’s proposals for reform ftrom that peri10d.23 Swanson, Uniwwversities, Academuics and the (sreat Schism, 24 —25;
Swanson discusses the cCanon1sts Baldus de UÜbaldıs these LW and Johannes de
Legnano and others, 25—26 See also Franz Blıemetzrieder, Literarısche Polemik

Begınn des großen endländischen Schismas (Vıenna, and Walter Ullmann,
of the Great Schism (London, 1948), 143—160On;z5>wanson, Unwersities, Academıics an the Great Schism, 24 —2955 Ullmann,
of the (Jreat Schism, 14/-— 148Ofläl5wanson, Universities, Academics and the (Great Schism, 1 Swanson SCS

the maın debates the schism in the peri0d after 1398 AS takıng place ın France, 1.€.,
al the University of Parıs aiInon the theologians and political figures there, and tor
Swanson all else A CaTrSs per1 eral; 138—139‚h

„Let thıs INUC be granted: hai NOLT France upheld Clement, the rebellious artydi[the Avıgnon obedience of Clement VII] would aVe ha little AapPCArance of solı Ity  “Louıs Salembier, The (Jreat Schism of the West translated by M (London, 1907
5>wanson, Unıwwversities, Academics and the Great Schism, 205. 14; Howard

Kamınsky, Sımon de Cramaud and the (sJreat Schism, passım.
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Parıs W as nNnOL CEAHTteF tor NO law but tor theology whıile Italy an CSPC-
cially Bologna and Padua were noted tor theır legal scholarshıp. The contr1-
butıon of canon1sts such Peter de Ancharano, Antonıo0 de Butrı1o and
Zabarella the ending of the schism has be properly 1ssessed. Ancharano
has recently been the subject of doctoral dissertatıon AL Cornell Universıty
by John Sawicki,“® and 1T 15 clear that he made maJor contribution E the
Councıl of Pısa AL which he acted officıal spokesman tor the councıl in
rebutting the attacks 1ts authorıty that manated trom the circles of the
Koman claımant, Pope Gregory X11 an hıs chief Supporter, Ruprecht ot the
Rhine Palatınate and Kıng of the Romans.“?

Zabarella’s work W as twofold. Fırst, prior the Counscıl of 189 ftrom
1403 1408 in three Stages he worked Out hıs ıdeas the Or1g1ns of the
councıl’s authority. In hıs De scısmate he constructed theory the
legıtımacy of councıl bal 1tSs authority A tor the SEALUS ecclesiae. The
importance otf thıs theory W as that 1t grounded the authorıity of the councıl
ın the tradıtional law and eliets of the Church whiıle al the SAamnec time by-
passıng the dıspute whether the right SUIMIMOIN the councıl W as specıal
prerogatıve of the papaCcYy Sınce Zabarella’s theory grounded the councıl’s
authorıty In 1ts ve QEHTE representation of the whole Church: thıs
authority W as longer derived trom 1ts convocatıon by the DOPC but from
ItSs character representative. ”” In thıs WaY also Zabarella avoıded the appeal

epieike14, the princıiple which Sa the sıtuatıon of hıs day EMETSCHCY
in which the traditional law did nOtL apply.31 The last thıng that Zabarella
wanted W as Create sıtuation in which the councıl would ome into EX1-
Stence instıtution outsıde of the law and NOL bound by It. The whole
pomint of hıs that the individual POPC might have submuıt es1-
onatıon deposıtiıon W as that the POPC LOO W as subject the law of the

John Joseph Sawicki,; The Ecclesiologıcal an Political Thought of Petrus de cha-
YANO 71330 £)—1416 (Unpublished Doctoral Dissertation, Cornell University, Ithaca,
New York,

Deutsche Reichstagahten unter Könıg Ruprecht. Abt. 6—1 [ed Julius
VI 521-—55/; scCc also Rudolf Koetzschke, Ruprecht 919}  SWeizsäcker] (Gotha, Universität Leipz1g; Jena,der Pfalz UN das Konzıl Pısa (Inaugural Dissertation

1889), ecsS 74 —75 Betfore thıs officıal 1CS NSsSe of the ouncıl w as ready and 1ssue
*[WO TY1e reSspONSCS WEeEeTIC putL Out (JIne these Cairs be anONyMOUS; however,
Weizsäcker ın publishing theI, 518—521, } hat ON«e w as found ın three

that 0)8l of these rom the Strasbourg State Liıbrary) referre themanuscr1pts
author 45 „Francısc doctorem Paduanum“. hıs VE lıkely reter Fran-
CISCUS Zabarella who SUp orted the Councıil ot Pısa as has een SGT and who w as clo-

assocı1ated wiıth Ancselgt De scısmate, (Venice, fol 117vb „Regımen unıversalıs ecclesıie vacante
alem qUC representatur PCI concıliıum seneradles.papatu n} 1psam ecclesi1am unıvers

hıs edıtiıon of Zabarella’s De scCısmate 15 found appendix hıs Commentary
the Gregorian decretals 1.6

31 Ullmann, Orıgins of the (Gsreat Schıism, 180—182, 199



207 Thomas\E. Morrıssey

COINTINON vx00d. ”“ He had wrıtten quite sternly agalnst those who wanted
exempt the PapaCY ftrom law AN! absolutize 1t  33 It would hardly do
TEINOVEC Girfis claimant absolutism an then cCreate 1CW ONe

The second I1CA iın which Zabarella made majJjor contribution W as ın the
application of thıs theory practıical problems of the day day actıvıtlıes Aat
the Councıl of Constance. Hıs efense of the rıght of the Councıl of Pısa
assembile had been cıted by that councıl 1ın ıts OW: apologia.” Wırch regardthe Councıl of Constance trom the ve OULtSeLt he W as intimately lınked wiıth
1ts assembling SInNCe he worked the papal CNVOY Kıng Sıgismund
ArFange Its convocatıon. At Constance he labored tor three CAHSuTE
that 1n thıs VerY tryıng tiıme the resolution of the CrIs1ıs W as OTMIC that would
stand in OUu  9 1.€., that 1t would be „properly an jegally“ done hıs
OW: words Put It. Thıs W as especıally Irue in relation the decree Haec
Sancta have argued elsewhere,?” but number of other instances Zaba-
reila labored make SUre that rash and unreasonable actıon W as taken:
the councıl should take AT that 1t GE prudently, wıthout undue haste
ser10us Matters and theır words should be carefully chosen aAM exactly used.
Thus December L 1414 he proposed SOMMEC cautionary words lest the
councıl rush in wıth sanctılons agalnst those who mıght be opposed what
1t W as domg AT lest the councıl ti1e 1ts OW. hands wıth intflexible

In his De Scısmate, tol 119vb, Zabarella argued that the in thıs CY1SI1S
COODETrate tor the z00d of the church and hıs resistance the fflTLCS al unıty would
undermine the church. IN the papal claımants (Gregory XII an Benedict AI tried
reNECHSE theır promıses (to N  y resi1gn, CC then they Were NOLT be ob ed
they threatened the COMMON z00d of the whole church; ıbid., tol 120rb Earlıer had
wrıtten 1n hıs COMMENTALCY the Gregorian Decretals that Al yONC ın posıtıon ofauthority who tound hımself inadequate the task should res1gn; that thıs princıpleapplied the C; and that ıt W as NOL Just question of resıgnatıon, tor ıt he WEeTC
unwillıng, he CO be deposed; Comm ad X’ L.9.10 tol 218rb

De Scısmate, tol 119vb „qu1a male consıderata SUNT pCr multos assentatores quıvolentes placere pontificıbus multa t(empora ad hodierna S$Uaserunt e1s
omnıa SIC quod 2ACerent quıdquıd lıberet, quası omn1a et1am ıllıcıta S1IC
plus quUu am Deus“

Johannes Vincke, Schriftstücke ZU. Pısaner Konzıil. Eın Kampf um die öffentlicheMeınung (Bonn, 1942), 136 ‘Idem Francıscus de Zabarellis INn SU consılıo SC  CS
de modo unıendiı ecclesiam“.

Morrıissey, „Emperor-Elect S1g1smund, Cardınal Zabarella and the Councıl of
Constance“, 355; 359 See also atıcan Cıty, Bıblıotheca Apostolica, Fondo ATı
CanO Latıno, (3 4178, tol Ir (Bull of John Zabarella); Cod 4942, tol
ITW (letter of John Zabarella and Cardıinal Challant) and tol 90r-91 r (letter ofJohn Zabarella).36 ohannes Mansı, ed Sacrorum concıliorum 0Va et ambplıissıma collectio (Flo-and Venice, 71NCW ed Parıs and Leıipzıg, 15981027 vol }
cCLe er yıte fuerint“. [emphasıs mıne].
169— 172

Morrıissey „The Decree ‚Haec Sancta‘ anı Cardınal Zabarella“, 33156
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posture SOTINC issues.?® Zabarella explained that It W as precısely because of
the fear that Pope John had that the other papal claımants would NOL

I councıl which he had convoked that Sigismund had been ınduced
SUININON them thıs councıl. ” Durıng those early months of the councıl

and later Ven INOTEC 5 Zabarella had do balancıng ACGT. both
member of the papal cur1a an of 1tSs cırcle ot crıtics. He had been appointed
cardınal by that Pope John whom the councıl would depose because

of hıs actıons in tleeing trom (lonstance and tor hıs generally disreputable
character. Zabarella W as ftrom the academıc world tormer professor of
law, advısor the Venetıan overnment and noted concıliarıst and
advocate of retorm. How W aAsS he alance all of these contflıcting claıms 4an
interests? Zabarella iın order work tor unıon and retorm had be accepted
an trusted by the Varıous ınterest SrOUDS in the councıl aN: at the Samnc tıme
he intended make SUTEC that nothıng W as sacrıtıced which he consıdered
essential the 700d order ot the Church.

Thus Zabarella would devote hıs consıiderable legal lents the councıl’s
etfforts and machinery FTEINOVEC Pope John ftrom oftice but he also
STIrOVeEe forestall the publıc humıiliatıon tor the PapaCcY that he knew would
be the inevıtable result: he tried persuade the POPC resign before he W as

expelled.“” On the commıssıon that would draw u the artıcles and charges
agaınst John Zabarella served ÖOn  aV of the 1 cardıinal members.“*

Zabarella wanted the councıl make IT clear the LW papal claımants (Gre OrY
XII anı Benedict that theır condemnatıon issued the Counscıl of Pısa woul NOL

be wıthdrawn and the sıtuatıon would agaın be tavorable theır ınterests but
he Iso wanted allow flex1bility tor the councıl work Out whatever a1ccommodatıon
might buy and unity 1ın the church. At the Sarmnıe time, however, that he supported
the actıon taken Pısa, he opposed those Constance who sa the sole PUrpDOSC of
Constance D reıteratıon of the condemnatıons issued al Pısa Zabarella stressed that
the councıl Wa also provide for reform of the church ın head and members ıts task.
For Zabarella’s intervention, N n Finke, Abc Both Pıerre d’Aılly and aba-
rella ed that the councıl proceed gently and NOL close off the possıbilities of CC}

ratıon rO the other W: obediences; K OC Konradın Zährin C Das Kardinalko le-
g1um auf dem Konstanzer Konzıl hıs ZUY Absetzung Papst JO LL Munster,

For discussıon of Zabarella’s policy,see Lenne, „Der literarısche
Kampf aut dem Konstanzer Konzıil ım November und Dezember 1414*, 25—29

CIn February 16, 1415 Zabarella ha 1ddressed public session of the councıl and
al thıs tiıme put orward hıs detense of what John had one tor the convocatıon
of the counsıl. In partiıcular he pointed OutL that although the other LW papal claımants
stood condemned by the Councıl of Pısa and theretore has right be summoned,
still tor the sake of and uniıty John had induced Emperero-Elect Sıgismund
invıte Gregory and Benedict the councıl Ssince he o. NeW that they would VC.
lıkely NOL respond favorably anı y SUMMMONS trom hıs side; sG66.; Knoepfler, 99  ın
Tagebuchfragment ber das Konstanzer Konzıil“, Historisches Jahrbuch (1890),
26/-:—283, 270

eınrıc7 7O Fınke, Bılder ÜO Konstanzer Konzıl [Neujahrsblätter der Badischen
hıstorischen Kommuissıon, N;E:61 (Heidelberg, 1903),

41 Finke, A JE 29 Mansı,
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He travelled around South Germany another mı1ıssıon locate the elusıve
POPC an seek hıs 1bdication.““ In the en: John tried geL Zabarella and LW
other cardınals AaCT hıs procurators an etense team AL the councıl but
Zabarella’s colleague, Cardınal Guillaume Fillastre pDut their refusal VGESY: ele-
gantly: A 15 ditficult take u detense eggainst the whole world“.® Still ın
the final PFOCCSS in which Judgment W as M'  Nn agalınst John, Zabarella made
SUTEC that the vOolCe of Justice W asSs heard aMn that HMAICTte accusatıon an
untounded report WEeTC NOT taken proof of ouilt.”“ FEven INOTC, sınner
though he INAaYy have been, John W as gyıven full credit tor what he had
plished the posıtıve sıde of the scale. * Perhaps ONEC of hıs commendatıons
of the DOPC 15 damnıng wıth faınt praise: „As tar temporal atfaırs went
he W as of MO USsS«Cc than harm  « 46 The scandal the Church and hıs
SIMONY would be enough condemn John but NOL the other charges which
WEeTIC NOLT established.* Zabarella then W as able persuade John aCCept the
verdict of the councıl in advance of the tinal decıisiıon ot deposition
May 29; 1415;°° an 1n thıs WaYy Zabarella obvıated the danger that John

ONEC of the other papal claimants miıght claım that they had been under
duress an their resıgnatıons invalidated.“” (One cshould recall that thıs
charge had been made at the Outset of the schism by the cardınals an ıt
15 understandable that zo0od lawyer dıd NOT want repeat that sıtuatıon an
a]] of the problems 1t had created.

In the trial of Benedict 111 Zabarella’s caretul language 15 agaın tound
For Benedict W ds charged wıth the tact that: On INan y OCCAS1ONs ıt had
become publıc knowledge that he W as Supporter of the schism an W as

Zähringer, Das Kardinalkollegium auf dem Konstanzer Konzıl, 92—923 For
these Journeys the diary of the other cardınal thıs COMMmM1SS10N, Guillaume Fillastre,
provıdes eyewıtness ACCOUNT of the trıp and the adventures they met wıth; SCC°
Finke, AGC; 11:29—33

43 vdHardt, » esSt PprOoCuratorem C556 CONLTra mundum“.
Finke, ACC Z1VES example of the WaYy Zabarella would COFrreCLt 0)8)

statement Ive full benefit of the law and contrasted the hrasıng use byd’Aılly and that of Za arella. Other instances ot such Catfrc aAIrCc toun5} ın Fınke, ACC,
111:158, 167, 168, 174 183, 194 193

Finke,A7—8520, CSpP 818 „1MmoO credıt quod Bononiensı1ıs plura habue-
rınt lucra Q Ua damna pPCI eum  .

Ibid., „quod quantum ad temporalıa funt magıs utilıs qu am dampnosus“,Ibid.,
vdHardt, Zabarella ha een SenNtTt May 1 1415 45 member of the

commıssıon obtaın John’s CCeMeHT; SCC LouıLse Loomaiuis, ed an HS The
Councıl of Constance (New Yo Sı  k, 1961); 245 John accepted the decree of deposıtion

Ma 515 1415; seECe Eustace Kıtts, Pope John the [’wenty-Thırd and Master John
Hus Bohemita (London, 358—359

Loomıs, The Councıl of Constance, 81—82 5? by John Mundy and
Kennerley Moody These LW editors STress thıs CONCErnN but ıT MUStT be added that even

though Zabarella worked veryY hard tor voluntary complıance the part of those
involved, still ın hıs schema of concıliarıist theory, ıf the pope(s) persisted in actıon that
W 4s divisıve and destructive of the of the church, then the Ope(S) moved trom
schism Into heresy and the general councıl could take authoritative actıon ın thıs
mmMatter.
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notori10us and suspected ot « 50  heresy“. FEach ot these that Wer«c

employed had technical an reterence in establishing the ASC

agaınst the absent pontitf. It W as NOL question of the anımosıty agaınst
Benedict which certainly existed at the councıl tor such emotıon W as hardly
valıd in ou of law but rather Zabarella W as agaın ensurıng that all W as

done legally and properly. There VWEGLE be drumhead COUFTS that miıght
later ralse questions an doubts.

Kven ın the untortunate ase of John Hus wiıth which Zabarella W as

involved Ven before the councıil, ” the dett hand of the caretul but also kınd
lawyer 15 found SOINC degree. We do HOT have tıme here untangle the
web of disputes that led Hus hıs tragıc end Al the stake in (Constance. (Cjer=

taınly the disputes between ermans an Czechs Al the Universıty of Prague,
between defenders ot the Roman lıne of papal claımants an the Pısan pOPCS,
between Kıng Wenceslaus an the archbishop of Prague, between the retor-
THEFS and the vested interests, between the adherents of the DLa antıqua and
the modernı in the philosophical schools all WEeTIC hopelessly jumbled together
in the PrOCCS> that caused Hus’s tate iın addıtion the Varıo0ous political ınter-
SIS that WerTrT«ec involved. In 411 Zabarella had quashed origıinal verdict
agaınst Hus by Cardinal Odo de Colonna; he had Sselt FE date tor trial
an admitted the legal defense Hus’s behalt. But the ase W a5S5 then taken
Out of Zabarella’s hands an It AT (lonstance. Zabarella’s role

Constance ın thıs long an complicated asec 15 mostly unknown few
documents &1VINg thıs kind of informatıon have survived. There certainly
W as basıc difference in theır CONCeptL the Church. Hus W as above all the
theologıan, preacher an popularıizer; Zabarella W as the lawyer who in thıs
AS5C always W as concerned about due PrOCCSS in the trial that W as takıng

The friend an admırer of Hus, Peter of Mladonovice, noted thatplace.
quite often Zabarella directed the nOTtary record the aNnSWETIS Hus in the
interrogatıon that careful record would be had and the words of Hus
the pomnt Aat 1ssue be known. The problem W as that 1n thıs clash Aat K
SEANGE full enetit of the law (which W as Zabarella’s intent) W as nOLT NOUh54

vdHardt, V :1X:981:;: the words were those of Zabarella iın hıs repor t
bishop Zbynek of Prague and John Hus had SONC51 The dispute between rch
has excommunicated Hus and iın August 1410 hıs Ver-the papal curı1a. The archbishop

1ict hal een supported by Cardinal Odo de Colonna who cited Hus appCar before
him Bologna, rejected interventions the part of those portıin Hus, and
Hus aılure Car PErSON ansSswer the cıtatıon renewed U:  5 emnatıon and
excommunıcate iım CONTUMACI1IOUS February 11, 1411 tew months later,

tour cardınals headed by aba-however, the POPC appointed urther commıssıon
„unjust and precı1p1-rella which July FIS 1411 declared that thıs decısıon hal een

„who chosetous“. Unfortunately the Aasc W as SOOIN transferred yelrl another cardınal
take actıon in the matter and refused recelve Hus’s representatıves”. Matthew

Spinka, John Hus Aat the Councıl of Constance, (New York, 38—39
Spinka, John Hus Aat +he Councıl of Constance, 170, 180

Constance, 197Spinka, John Hus the Councıl
Henry Charles lea, Hıstory of Inquıisıtion ın the Middle ages ;ols (New

York,
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To the very end, he had promised, Zabarella endeavored achjeve COIM-

promiıse solution, STatement which Hus could aCCCPL 2A1 which would have
avoıded the head collisıon which appeared inevitable .° Hıs efforts,
however, WeTITC 1n vaın, ven hıs last mıinute intervention the nıght before
Hus W as be executed.”°® sımılar pattern 15 evıdent in Zabarella’s relation-
ship wıth Jerome of Prague, discıple otf Huss, who shared hıs tate ( OD=
STance Zabarella 2AN! Pıerre D’Aiılly resigned from the concılıar commıssıon
AT ONC poınt In protest at the Way the councıl W3as handlıng the case.? But
ONCE agaın Zabarella’s S4avVe the I111Aan faıled an Jerome W as also
executed ın spıte of al that Zabarella tried do tor him  98

Thıis list of in which Zabarella functioned the leading advocate of
PTODCI legal procedure an otf caretul and thoughtful actıon could be
extended. He served the commıssıon appomnted deal wiıth the AsSCc oft
Jean Petit and the theory of tyrannicide, ”” political hot POTALO ıt there MOr
W as ONE AL this general councıl. In the disputes Zabarella made hıs opınıon
VeErYy clear that ıf there WETITC anı Y complaıints about hıs actıons and hıs impar-
tialıty he would consıder 1t tavor be xcused from the Aase Unftortuna-
tely tor hım he had SLaYy wiıth the 2SEe. Zabarella W asSs of the polı-tical importance of INMan y of the theological an discıplinary decisions that
they WerTrTC takıng . the councsıl. Hıs prudential Judgment W as vindicated
INOTEC than ONe OCCAS1ON, nNOT least 1ın the dispute between the Kıngdom of
Poland AN: the Teutonic Knights which became known the Falkenbergaffair. © Zabarella did NOL lıve SCC the verdict thıs question issued by the
commıssıon of which he had been member. While he W 39as alive he had made

number of suggest10ns tor the Propecer ftormulation of thıs verdict. The basıc
dıtference between hıs phraseology an that of hıs colleagues had been that
the words „heresy an savorıng of heresy“ had been generously sprinkled

Matthew Spinka, John Hus Bıography (Princeton, 1968), 273 vdHardt,1V :1V:326, 329
Francıscus Palacky, ed., Documenta Magıstrı Johannis Hus Vıtam Doctrinam

(Causam In Constantiensı Concılıo Actam et de Religione ın Bohemia Aannıs —17
Motas (Prague, 309

Lea,; Hıstory of the Inquıisition, 0—5  9 504; vdHardt, IV :VI1L:766—767,11:1V:60
58 Spinka, John Hus Bıography, 296

Fınke, AGCCG,;
Finke, AGC

61 In May of 1415 Emperor-Elect Sıigısmund had appointed Zabarella the cCOommı1s-
sıon that W as deal wıth thıs dıspute, Finke, A (One ot Zabarella’s PIO-blems W as that several of the leading spokesmen of the Polısh WETC former STU-
dents ot hıs Paulus Vladimuiri (rector of the Unıiversity Cracow) and Andreas Lascarıs
(bıshop-elect of Posen; O0 Stanıslaus Belch, Paulus Vladimiri and Hıs Doctrine
Concerning International Law an Politics ;ols The Hague, 31also Paul Knoll; „The University of Cracow ın the Concılıar Movement“, ın
Rebirth, Reform an Resilience. Unwversities ın Transıtion OI eds JamesKıttelson and Pamela Transue (Columbus, Ohı0o, 190—212
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about in theır orıgınal report. ® Zabarella did NOLT ıke suchE wıth theır
technical implications andied about ireely an urged theır deletion.
Sıgnificantly when the commıssıon appointed by Pope Martın issued theır
verdict 1ın January 1424, the tinal versıon condemned Falkenberg’s treatıse
ITITrONCOU but the word heresy W 4as conspicuously absent, ®“ and Zaba-
rella’s judgment W as vindicated.®

The StOFY of Zabarella’s role in the tor retorm AF the ouncıl 15
another aSpEeCL of how carefully he worked.®® Hıs basıc dea W as the intellı-
geNt Judgment that al Y retorm be successtul MUST change both LLIC  — and
instıtuti1ons. Thus he hıs entıire adult ıte urging that restrict1ions be
placed upDON authorıty, that SOIMNEC controls be placed the AT increasıng
centralızatıon that WasSs occurrıng in the Church,° that 1t be clearly OB
nızed an stated that all authority W as limited.®® But he also W ds urgıng that
gz0o0d L1C  un be appoıinted church office, that iIinen lıve u theır callıng an
that IN  — in authority 1n the Church set example tor others in the WaYyY they
lıved an how they conducted themselves.®? It W as fıtting that thıs. StronNg

Belch, Paulus Vladımairt, F, Finke, AGC,
Finke, A
Belch, Paulus Vladımiri, 725— 726
Bernhard Bess, „Johannes Falkenberg, un: der preufßisch-polnische Streıt

IL dem Konstanzer Konzil“, Zeitschrift für Kirchengeschichte 16 (1896),; 385—464, at
460 —461

As early December I 1414 Zabarella had placed betore the councıl proposals
for reform, SN Mansı, 3—5 ONEC part of which W as reduce the S17.€ of the
papal curıa and lımıt Its eXCESSIVE certralızıng tendencies: SCr George Powers,
Natıonalısm At the Councıl of (lonstance (Washington, 48 —49 On
July 24, 1415 Zabarella had spoken the councıl the Joınt 0al ot retorm an
unıo0n, RS Fınke, AGE, 253 —7255

Zabarella’s attack thıs trend 15 MOST clearly expressed 1in hıs De scısmate
(Venice, tol 119vb

Zabarella, Comm ad X, HL35:6G tol 208v He carefully noted the difference
between unrestrained (potestas absoluta) and ımıted (potestas ordinata).
On Atters of LNECTC posıtıve law he would allow consıderable discretion and {lexıbilıty

the part of those 1n authority, c the PC but NOL 1n atters of natural law what
would affect the whole of the churc C faıth

In December 1414 Zabarella has DPut forward reftorm proposals; SC Finke, AGC,;
He has joined wiıth the other cardınals in further retorm suggest10ns, Mansı,

3—5 Specıifically thıs latter Statement had een ıte clear: A w as impossıble
ıt the eaders WETC neglıgent tor others be observant theır duties and oblıgations“.
hıs W as ın tull accord wıth what Zabarella has wriıtten much earher that the condıtion
of the whole church W as based the reputatıon of 1ts leader an that the bıshop Wa3as,

would the subjects be; SC Comm ad X! L48 tol 35b, „quod propter iıntamıam
rıtur de tOt1us eccles1ae, tales enım presumum:ur subdıites, ualıssolıus prelatı Nquı  Theest prelatus“. general ot these retor roposals W as discussed by Wı elm

Bernhardt, Der Einflufß des Cardınal-Collegs dıe Verhandlungen des C’onstanzer-
Conzıils (Dissertation, Leipzıg, n.d£ MOST lıkely One VE practical eftect of
thıs reform 15 tound in the actıons of 111A]  w who clashed other 1SsSuUes wıth
Zabarella, d’Ailly an the other cardinals Aat the Councıl of Constance several GGa
S10NS. However, when John Maurotıius, the Patriıarch ot Antıioch, back the
archbishop of Narbonne tor whom he served 45 delegate and ViCar, he explained AL ONe
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champion of the of unıon through all these turbulent W ds chosen
everal times o1ve the SECETINON when ACTS of unıon WEIC being celebrated al
the councıl, wıth Aragon Castile. ® E 1s also NOL surprisıng that 1n ONEC
of these SCTINONS Zabarella chose hıs tOp1C the theme that theır OW: moral
taılıngs WEeIC the Causes of the disunity that had prevailed.”” He Sa only LOO

clearly how the LW crlıes of unıon ä reform WEeIcC intımately linked.
What then W ds the contribution and achievement of Zabarella, the cCanon1ıst

aAM lawyer In that turbulent era” thınk that ıt 15 quıte evident that z00d
part of the SUCCCS5 whıch the Councıl oft C onstance dıd achjeve W as due
the precıse qualities which he offered: caretul preparatıon, attention detail
an the implications of acCt10ns, words and decisions. Over an agaın he
W as able draw the interences that WEIC needed DE where the councıl
wanted 24 He would t1e the strıngs together that others might have ett
danglıng. As legal advısor 1T W a5 hıs duty an oıft make ST that they
knew what they Were doing and sayıng and also that, iınsotar 1t lay wıthın
hıs 192  9 CNSUFC that they did ıt rıght But equally ımportant he dıd NnOL
allow the squabblings an disputes ead them aSLray Into endless
meanderıings on the mınutıae of theır daily actıvıtıes, tor he could always
OINEC back the bıg pıcture which W as 41l ımportant: unıon an retorm.
(sireat canonıst that he Was, he stood Out both practıitioner an theo-
rıst who knew the constıitutional implications of what he W as proposıng
el] the practical of obtainıng what W as esired. What LLOTEC could
be asked oft legal advıisor at anı y tiıme 1n anı y other place?

pomnt that he har een torced alienate certaın artıcles which has een iıntended tor
church servıces. Sınce he W as concerned about the legitimacy of such actı1ons, he has
turned the est legal counsel he could get an had consulted Cardıinal Zabarella;

thıs SC Fıinke, AbksC. 6—7 the letter 15 768 and dated March 7, 1417
On thıs S: Thomas Morrissey, he al] tor Unıty the Councıl of Con-

SEANnGce: Sermons and addresses of Cardinal Zabarella (1415=-1417)% Church Hıstory 53
(1984), 307—318

The LEXT otf thıs SCrIINON W ds printed by Zonta,; FYancıscus Zabarella, 160 — 163


